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I. The request of the advisory opinion 

 

1. On July 7, 2011, the Argentine Republic, the Federative  Republic of Brazil, the Republic of Paraguay 

and the Oriental Republic of Uruguay, based on Article 64.1 of the American Convention and in 

accordance with the provisions of Article 70.1 and 70.2 of the Statute of the Inter- American Court of 

Human Rights, submitted a request for an Advisory Opinion on migrant children for the Court to 

determine the precise “obligations of the States in relation to the possible measures to be adopted 

regarding children, and associated to their immigration status or the status of their parents in light of the 

interpretation of Articles 1.1, 2, 4.1, 5, 7, 8, 11, 17, 19, 22.7, 22.8, 25 and 29 of the American 

Convention on Human Rights; and the articles 1, 6, 8, 25 and 27 of the American Declaration of the 

Rights and Duties of Man; and the article 13 of the Inter-American Convention to Prevent and Punish 

Torture.” (para. 1) 

 

2. In the request for an advisory opinion, the applicant States indicated that there is a “lack of legislation 

and public policies related to different issues that are examined in [the] request. [… A] still-frequent 

feature in some laws and migratory policies is the lack of the corresponding interrelation with the system 

of protection of the rights of the child, limiting the capability of public institutions to adequately define 

the measures that they must adopt whenever a child enters a country in an irregular manner” which 

usually results in “the absence of adequate procedures to identify the different risk situations faced by 

those children in mixed migration flows.” (para. 26) 

 

3. From this perspective, the Court understands that its answer to the request submitted will be of 

specific usefulness in the context of a regional reality in which aspects relating to State obligations 

concerning migrant children have not been clearly and systematically established, based on the 

interpretation of the relevant norms. This usefulness is revealed by the significant interest indicated by 

all the participants in this advisory procedure. The Court considers it critically important to establish 

with greater precision the rights and guarantees of children in the context of migration, meaning child 

migrants and/or in need of international protection, as well as children of migrants. This will lead to the 

determination of the specific principles and obligations that States must comply with in relation to the 

human rights of children in order to adopt comprehensive protection measures that are sufficient and 

pertinent in each situation. (paras. 27, 28) 

II.  Initial considerations of the decision 

 
4. Children migrate internationally for a wide variety of reasons: to seek opportunities, whether 

economic or educational; to seek family reunification to reunite with family members who had 

previously migrated; to move from their place of residence owing to gradual or sudden changes in the 

environment that adversely affect their life and living conditions; to flee from the impact caused by 

organized crime, natural disasters, domestic abuse, or extreme poverty; to be transported in the context 

of a situation of exploitation, including child trafficking; to flee their country, whether it be for a well 

founded fear of  persecution for specified reasons or because their lives, safety or freedom have been  

threatened by generalized violence, foreign aggression, internal conflicts, massive violations  of human 

rights, or other circumstances which have seriously disturbed public order. (para. 35) 

 

5. Although children usually travel with their parents, members of their extended family, or other adults, 

currently, a growing and significant number are migrating autonomously and unaccompanied. (para. 35) 

 

6. International migration is a complex phenomenon that may involve two or more States, including 

countries of origin, transit and destination, for both migrants and those seeking asylum or refugee status. 

In this context and, in particular, that of mixed migration flows that entail population movements of a 

diverse nature, the characteristics of and the reasons for the journey that children undertake by land, sea 

or air, to countries other than those of which they are nationals or where they habitually reside, may 
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bespeak both persons who require international protection and others who are moving in search of better 

opportunities for diverse reasons, which may change during the course of the migratory process. This 

means that the needs and requirements for protection may vary widely. (para. 36) 

 

7. International protection is understood as the protection that a State offers to a  foreign person because, 

in her or his country of nationality or habitual residence, that  individual’s human rights are threatened or 

violated and she or he is unable to obtain due protection there because it is not accessible, available 

and/or effective. While international protection of the host State is tied initially to the refugee status of 

the individual, various sources of international law – and in particular refugee law, international human 

rights law and international humanitarian law – reveal that this notion also encompasses other types of 

normative frameworks for protection. (para. 37) 

 

8. Thus, the expression international protection comprises:  

 

(a) the protection received by asylum seekers and refugees on the basis of the international 

conventions or domestic law;  

(b) the protection received by asylum seekers and refugees on the basis of the broadened definition 

of the Cartagena Declaration;  

(c) the protection received by any foreign person based on international human rights obligations, 

and in particular the principle of non-refoulement, as well as complementary protection or other 

forms of humanitarian protection, and 

(d) the protection received by stateless persons in accordance with the relevant international 

instruments. (para. 37) 

 

9. It is only possible to ensure the international protection, in accordance with international 

commitments arising from international human rights law, international humanitarian law, and refugee 

law, by admitting a potential asylum applicant into a safe country, by guaranteeing the right to seek and 

receive asylum, and by respecting the principle of non-refoulement, among other rights, until achieving a 

durable solution. (para. 38)  

 

10. In its advisory and contentious jurisprudence, this Court has insisted on the fact that, in the exercise 

of their authority to establish immigration policies, States may establish mechanisms to control the entry 

into and departure from their territory of persons who are not their nationals, provided that these policies 

are compatible with the norms for the protection of human rights established in the American 

Convention. The foregoing signifies the urgent need to adopt a human rights approach to immigration 

policies and with regard to the needs for international protection, assuming that these different branches 

of international law are interrelated and converging. But, even more, in the case of children an approach 

aimed at the comprehensive protection and guarantee of their rights must prevail. (paras. 39, 41) 

III. General obligations and guiding principles. 

 

11. As a starting point, The Court notes that the motive, cause or reason why the person is in the State’s 

territory has no relevance as regards the State’s obligation to respect and to ensure that her or his human 

rights are respected. In particular, it has no significance whatsoever in this regard whether or not the 

entry of that person into the State’s territory was in keeping with the provisions of its laws. The 

respective State must, in all circumstances, respect the said rights, because they are based, precisely, on 

the attributes of the human personality; in other words, regardless of whether the person is a national or 

resident of its territory or whether the person is there temporarily, in transit, legally, or in an irregular 

migratory situation. (para. 62) 

12. When the protection of the rights of the child and the adoption of measures to achieve this protection 

is involved, the following four guiding principles of the Convention on the Rights of the Child should 

transversely inspire and be implemented throughout every system of comprehensive protection: 
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(a) the principle of non-discrimination, 

(b) the principle of the best interest of the child, 

(c) the principle of respect for the right to life, survival and development; and 

(d) the principle of respect for the opinion of the child in any procedure that affects her or him in 

order to ensure the child’s participation. (para. 69)  

 

13. In the context of migration, any immigration policy that respects human rights, as well as any 

administrative or judicial decision concerning the entry, stay or expulsion of a child, or the detention, 

expulsion or deportation of her or his parents associated with their own migratory status, must give 

priority to the assessment, determination, consideration and protection of the best interest of the child 

concerned. Closely related to this, is the obligation to respect fully the right of the child to be heard with 

regard to all the aspects of immigration and asylum proceedings, and that her or his views be adequately 

taken into account. (para. 70) 

 

14. However, the Court considers that it is essential to assess not only the requirement of special 

measures in the terms described above, but also to consider personal factors, such as disability, being a 

member of an ethnic minority group, or living with HIV/AIDS, as well as the particular characteristics 

of the situation of vulnerability of the child, such as a victim of trafficking, or separated or 

unaccompanied, for the purpose of determining the need for specific additional positive measures. 

Consequently, in application of the principle of the effet util and the needs for protection in cases of 

persons or groups in a vulnerable situation, the Court will also place special emphasis on those 

conditions and circumstances in which migrant children may find themselves in a situation of additional 

vulnerability that entails an increased risk of violation of their rights so that the State must adopt 

measures to prevent and reverse this type of situation as a priority, as well as to ensure that all children, 

without exception, may fully enjoy and exercise their rights under equal conditions. (para. 71) 

IV. Specific approaches of the advisory opinion. 

A. Procedures to identify international protection needs of migrant children and, as 

appropriate, to adopt measures of special protection. 

 
15. The Court has previously recognized that both, Article 22.7 of the American Convention on Human 

Rights and Article XXVII of the American Declaration of the Rights and Duties of Man, have enshrined 

the subjective right of all persons, including children, to seek and receive asylum, thereby overcoming 

the historical understanding of this mechanism as a “mere State prerogative” under various inter-

American conventions on asylum. For the Court, it should be recalled that although the concept of 

asylum was initially rooted in the notion of the Latin American tradition of asylum, which consisted of 

diplomatic and territorial asylum and non-extradition for political motives or offenses, the truth is that, 

following the adoption of the 1951 Convention relating to the Status of  Refugee (hereinafter the “1951 

Convention”) and its 1967 Protocol, the mechanism of  asylum assumed a specific form and modality at 

the universal level: that of the status of refugee. (paras. 73-74) 

 

16. By a harmonious interpretation of the internal and international laws that permeate, in a converging 

and complementary manner, the content of the right established in Articles 22.7 of the Convention and 

XXVII of the Declaration, and taking into account the specific standards of interpretation contained in 

Article 29 of the American Convention, the Court is of the opinion that the right to seek and receive 

asylum in the context of the inter-American system is enshrined as an individual human right to seek and 

receive international protection on foreign territory, including with this expression refugee status in 

accordance with pertinent instruments of the United Nations or corresponding domestic legislation, as 

well as asylum in accordance with the different inter-American conventions on this matter. (para. 78) 
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17. The Court notes that the development produced in refugee law in recent decades have led to state 

practices, which have consisted in granting international protection as refugees to persons fleeing their 

country of origin due to generalized violence, foreign aggression, internal conflicts, massive violations 

of human rights, or other circumstances which have seriously disturbed public order. Bearing in mind 

the progressive development of international law, the Court considers that the obligations under the right 

to seek and receive asylum are operative with respect to those persons who meet the components of the 

expanded definition of the Cartagena Declaration, which responds not only to the dynamics of forced 

displacement that originated it, but also meets the challenges of protection derived from other 

displacement patterns that currently take place. This criterion reflects a tendency to strengthen in the 

region a more inclusive definition that must be taken into account by the States to grant refugee 

protection to persons whose need for international protection is evident. (para. 79) 

 

18. It should be recognized that the elements of the definition of refugee were traditionally interpreted 

based on the experiences of adults or persons over 18 years of age. Hence, in view of the fact that 

children are entitled to the right to seek and receive asylum and may, in consequence, submit 

applications for recognition of refugee status in their own capacity, whether or not they are 

accompanied, the elements of the definition should be interpreted taking into account the specific forms 

that child persecution may adopt, such as recruitment, trafficking, and female genital mutilation, as well 

as the way in which they may experience these situations. (para. 80) 

 

19. The Court refers to the criteria of the Committee on the Rights of the Child, which has stressed that 

the definition of refugee must be interpreted in light of age and gender. Moreover, in addition to the 

traditional reasons for seeking refuge mentioned above, it is pertinent to be aware of the new factors that 

lead individuals and, in particular children, to be forcibly displaced from their countries of origin, among 

which transnational organized crime and the violence associated with the actions of non-State groups 

stand out. (para. 80) 

 

20. Thereby, this right to seek and receive asylum entails certain specific obligations on the part of the 

host State, which include:  

 

(a) to allow children to request asylum or refugee status, which consequently means they may not 

be rejected at the border without an adequate and individualized analysis of their requests with 

due guarantees by the respective procedure;  

 

(b) not to return children to a country in which their life, freedom, security or personal integrity 

may be at risk, or to a third country from which they may later be returned to the State where 

they suffer this risk; and 

 

(c) to grant international protection when children qualify for this and to grant the benefit of this 

recognition to other members of the family, based on the principle of family unity. (para. 81) 

 

 

21. All the above signifies, as the Court has previously underlined, the corresponding right of those 

seeking asylum to be ensured a proper assessment by the national authorities of their requests and of the 

risk that they may suffer in case of return to the country of origin.(para. 81) 

 

22. Consequently, owing to the range of situations that may lead a child to emigrate from her or his 

country of origin, it is relevant to distinguish between those who emigrate in search of opportunities to 

improve their standard of living from those who require a form of international protection including, but 

not limited to protection for refugees and asylum seekers. (para. 82) 

 

23. Therefore, in order to comply with international undertakings, States are obliged to: 
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(a) Identify foreign children who require international protection within their jurisdictions, either as 

refugees or of another type, through an initial evaluation with guarantees of safety and 

confidentiality, in order to provide them with the adequate and individualized treatment required by 

means of special measures of protection. The Court considers that the establishment of procedures 

to identify the needs for protection is a positive obligation of the States and failing to institute them 

represents a lack of due diligence. (para. 82) 

 

(b) Not prevent the entry of foreign children into national territory, even when they are alone, 

should not require them to produce documentation that they may not have, and should proceed to 

direct them immediately to personnel who are able to assess their needs for protection based on an 

approach in which their condition as children prevails. In this regard, it is essential that States allow 

a child access to the territory as a prerequisite to the initial assessment process. Furthermore, the 

Court considers that a database must be created to register children who enter the country in order 

to ensure an adequate protection of their rights. (para. 83) 

 

(c) The initial evaluation process should include effective mechanisms for obtaining information 

following the child’s arrival at the entry place, post or port, or as soon as the authorities are aware 

of her or his presence in the country, in order to determine her or his identity and, if possible, that 

of the parents and siblings, in order to transmit this to the State agencies responsible for making the 

evaluation and providing the measures of protection, based on the principle of the child’s best 

interest. In this regard, the Committee on the Rights of the Child has stipulated that “[a] 

determination of what is in the best interest of the child requires a clear and comprehensive 

assessment of the child’s identity, including her or his nationality, upbringing, ethnic, cultural and 

linguistic background, particular vulnerabilities, and protection needs”. This information should be 

obtained by a procedure that takes into account the difference between children and adults, and the 

treatment should be in line with the situation. (para. 84) 

 

24. This initial assessment procedure must be performed in a friendly environment and must provide 

guarantees of security and privacy, as well as be performed by qualified professionals who are trained in 

age and gender sensitive related interviewing techniques. The States must take into account the basic 

procedural guarantees in keeping with the principles of the child’s best interest and comprehensive 

protection, which include, but are not limited to, the following:  

 

(a) that the interview is conducted in a language the child understands; 

(b) that it should be child-centered, gender-sensitive, and guarantee the child’s participation; 

(c) that the analysis takes into account safety and possible family reunification; 

(d) that the child’s culture and any reluctance to speak in the presence of adults or family 

members is acknowledged; 

(e) that an interpreter is provided if required; 

(f) that adequate installations and highly qualified personnel are available for interviewing 

children;  

(g) that legal assistance is provided if required; 

(h) that clear and comprehensive information is provided on the child’s rights and obligations 

and on the follow-up to the process. (para. 85) 

 

25. Since this is an initial stage of identification and assessment, the Court considers that apart from 

offering certain minimum guarantees, the procedural mechanisms that the States adopt must be designed, 

in accordance with the practice generally followed, to achieve the following basic priority objectives: 

(a) treatment in keeping with the child’s condition as such and, in case of doubt about the age, 

assessment and determination of this;  

(b) determination of whether the child is unaccompanied or separated;  

(c) determination of the nationality of the child or, where appropriate, of her or his statelessness; 
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(d) obtaining information on the reasons for the child’s departure from the country of origin, on her 

or his separation from the family if this is the case, on the child’s vulnerabilities and any other 

element that reveals or refutes the need for some type of international protection, and  

(e) adoption of special measures of protection, if necessary and pertinent in view of the best interest 

of the child. (para. 86) 

 

26. The data should be collected during the initial interview and recorded adequately so as to ensure the 

confidentiality of the information. (para. 86) 

 

27. In this regard, the host State must evaluate, using adequate procedures that allow an individualized 

determination of the best interest of the child in each specific case, the need and pertinence of adopting 

comprehensive measures of protection, including those that are conducive to access to health care, both 

physical and psychosocial, that are culturally appropriate and gender sensitive; that provide a standard of 

living adequate for their physical, mental, spiritual and moral development through material assistance 

and support programs, particularly with regard to nutrition, clothing and housing; and that ensure full 

access to education under equal conditions. And certainly this and the other obligations previously 

indicated acquire particular relevance in the case of migrant children affected by any physical or mental 

disability; hence, the host State must be diligent in according them special attention. (para. 104) 

 

28. The Court reiterates that statelessness results in a condition of extreme vulnerability, and States have 

the duty to identify, prevent and reduce statelessness, as well as protect a stateless person. Among other 

measures, States are obliged not to adopt practices or laws relating to the granting of nationality the 

application of which encourages the increase in the number of stateless person and to grant their 

nationality to a person born on their territory who would otherwise be stateless. Accordingly, the 

obligation of States to identify, within their jurisdiction, stateless children to provide appropriate 

treatment for their condition, requires the establishment or strengthening, as appropriate, of fair and 

efficient procedures for determining if it is a stateless person, to be responsive to the differing needs of 

girls and children, according to age, gender, and diversity. (para. 94 and footnote 169) 

 

29. In the case of children who are unaccompanied or separated from their family, it is essential that 

States try to trace the members of their family, as long as this has been assessed as being in the best 

interest of the child. If possible and in keeping with the child’s best interest, the State should proceed to 

reunify such children with their families as soon as possible. (para. 105) 

 

30. Regarding victims or potential victims of child-trafficking who are in a situation of extreme 

vulnerability, States have the obligation to protect them from a new risk of victimization, and to provide 

them with legal and medical assistance, endeavoring, insofar as possible, to protect the privacy and 

identity of the victim. Furthermore, to the extent possible, States must consider the possibility of meeting 

the said requirements by providing:  

 

(a) appropriate housing;  

(b) counseling and information, in particular as regards their legal rights, in a language that the 

victims of trafficking in persons can understand; 

(c) medical, psychological and material assistance; and  

(d) education and/or training opportunities. 

(e) owing to the special situation of vulnerability of the victims of this offense, when appropriate, 

States must assist them in obtaining authorization to remain on their territory, especially in those 

cases in which the best interest of the child advise this, or in order to continue with the criminal 

investigation of the perpetrator of the crime. (para. 106) 

31. Lastly, the Court considers that it is crucial that States define clearly and within their institutional 

structure, the corresponding assignment of responsibilities, respecting the competences of the relevant 

State organs and, if necessary, adopt pertinent measures to achieve effective inter-institutional 

coordination in the determination and adoption of the special measures of protection required, grant the 
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competent authorities the adequate budgetary resources, and provide specialized training for its 

personnel. (para. 107) 

B. Guarantees of due process applicable in immigration proceedings involving children. 

 
32. The Court has indicated that the right to due process of law refers to the procedural requirements that 

should be observed to ensure that people are able to defend their rights adequately vis-à-vis any act of 

the State, adopted by any public authority, whether administrative, legislative or judicial, that may affect 

them. (para. 109)  

 

33. With regard to Article 8 of the Convention, the Court has already established that the requirements 

established in its first paragraph are not only applicable to proceedings before strictly jurisdictional 

organs – judge or court – but extend to the decisions of administrative organs that have competence to 

determine the rights of the individual or when they exercise functions of a jurisdictional nature, as occurs 

in some countries in relation to immigration proceedings. (para. 111) 

 

34. Also, the full range of basic guarantees of due process of law is applicable in the determination of 

rights and obligations of a “civil, labor, fiscal or any other nature.” Thus, in proceedings such as those 

that may result in the expulsion or deportation of aliens, the State cannot issue administrative orders or 

adopt judicial decisions without respecting specific basic guarantees, the content of which is 

substantially the same as those established in paragraph 2 of Article 8 of the Convention. (para. 112) 

 

35. In this regard, the Court has stipulated that due process of law is a right that must be guaranteed to 

everyone, irrespective of their migratory status. This means that the State must guarantee that any alien, 

even a migrant in an irregular situation, has the possibility of asserting his rights and defending his 

interests effectively and in conditions of procedural equality with other justiciable. (para. 113) 

 

36. In the case of child migrants their exercise supposes, owing to the special conditions in which the 

children find themselves, the adoption of certain specific measures in order to ensure access to justice in 

conditions of equality, to guarantee effective due process, and to ensure that the best interest of the child 

is a paramount consideration in all the administrative or judicial decisions adopted. The administrative or 

judicial proceedings during which decisions are taken on the rights of child migrants and, if applicable, 

of the persons whose protection or authority they are under, should be based on the foregoing 

considerations and be adapted to their situation, needs and rights. (para. 115) 

 

37. However, even though the jurisdictional function falls primarily within the jurisdiction of the 

judiciary, in some States, other organs or public authorities adopt decisions that affect fundamental 

rights, such as in immigration proceedings. (para. 116) 

 

38. Based on these considerations, the Court refers to the guarantees that, under international human 

rights law, must govern any immigration proceedings that involve children, as they are: 

 

(a) the right to be notified of the existence of proceedings and of the decision adopted during the 

immigration proceedings;  

(b) the right that immigration proceedings are conducted by a specialized official or judge;  

(c) the right of the child to be heard and to participate in the different stages of the proceedings;  

(d) the right to be assisted without charge by a translator or interpreter;  

(e) effective access to communication with consular authorities and to consular assistance;  

(f) the right to be assisted by a legal representative and to communicate freely with the 

representative;  

(g) the obligation to appoint a guardian in the case of unaccompanied or separated children;  

(h) the right that the decision adopted has assessed the child’s best interest and is duly reasoned;  
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(i) the right to appeal the decision before a higher court with suspensive effect, and  

(j) reasonable time for the duration of the proceedings. (para. 116) 

C. Principle of non-deprivation of liberty of children owing to their irregular migratory 

situation. 

 
39. According to the Court, the particular element that allows a measure to be identified as one that 

deprives a person of liberty, regardless of the specific name it is given at the local level, is the fact that 

the person, in this case the child, cannot or is unable to leave or abandon at will the place or 

establishment where she or he has been placed. Hence, any situation or measure that is characterized by 

this definition will turn operational the associated guarantees (para. 145) 

 

40. Quoting the United Nations High Commissioner for Refugees, the Court has understood that, in the 

sphere of persons seeking international protection, detention means the “deprivation of liberty or 

confinement in a closed place which an asylum-seeker is not permitted to leave at will, including, though 

not limited to, prisons or purpose-built detention, closed reception or holding centres or facilities.”
1
 

Additionally, the Court has understood that this restriction can have effects of such magnitude on the 

rights of the person, such as the right to seek and receive asylum; thus said restriction resembles a 

measure of deprivation of liberty owing to the type, duration, effects, and method of implementation. 

(para. 146) 

 

41. In this regard and on the grounds that the offenses concerning the entry or stay in one country may 

not, under any circumstances, have the same or similar consequences to those derived from the 

commission of a crime, and in recalling the different procedural purposes between migration and 

criminal proceedings, the Court considers that the principle of ultima ratio of the imprisonment of 

children is not within the scope of the consultation that was put forward, namely in the arena of 

immigration proceedings. (para. 150) 

 

42. To determine the validity of the detention of children for immigration purposes, the Court will 

evaluate:(i) whether the objective of the measures that restrict or deprive liberty are compatible with the 

Convention; (ii) whether the measures adopted are appropriate to achieve the objective sought; (iii) 

whether they are necessary, and (iv) whether the measures are strictly proportionate, so that the sacrifice 

inherent in the restriction of the right to liberty is not exaggerated or excessive in relation to the 

advantages obtained from this restriction and the achievement of the objective sought. (para. 153) 

 

43. In this terms, according to the Court, although deprivation of liberty may seek a legitimate purpose 

and be appropriate to achieve this, on combining the criteria developed above and based on the principle 

of the best interest of the child, the Court finds that the deprivation of liberty of children based 

exclusively on migratory reasons exceeds the requirement of necessity, because this measure is not 

absolutely essential in order to ensure their appearance at the immigration proceedings or to guarantee 

the implementation of a deportation order. Adding to this, the Court finds that the deprivation of liberty 

of a child in this context can never be understood as a measure that responds to the child’s best interest. 

(para. 154) 

44. Thus, the Court considers that measures exist that are less severe and that could be appropriate to 

achieve such objective and, at the same time, satisfy the child’s best interest, and the guiding principle of 

respect for the child’s right to life, survival, and development, and in the case of unaccompanied or 

separated children, the State assuming the position as guarantor with the greatest care and responsibility. 

In sum, the Court finds that the deprivation of liberty of a child migrant in an irregular situation, ordered 

                                                 
1
 United Nations High Commissioner for Refugees (UNHCR), Guidelines on the Applicable Criteria and Standards relating to 

the Detention of Asylum-Seekers and Alternatives to Detention, published in 2012, para. 5 
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on this basis alone, is arbitrary and, consequently, contrary to both the Convention and the American 

Declaration. (para. 154) 

 

45. In addition, the Court has stressed the child’s best interest requires keeping the family together, the 

imperative requirement not to deprive the child of liberty extends to her or his parents and obliges the 

authorities to choose alternative measures to detention for the family, which are appropriate to the needs 

of the children. Evidently, this entails a correlative State obligation to design, adopt and implement 

alternative measures to closed detention centers in order to preserve and maintain the family unit and to 

promote the protection of the family without imposing an excessive sacrifice on the rights of the child by 

the deprivation of liberty of all or part of the family. (para. 158) 

D. Characteristics of the priority measures for the comprehensive protection of the rights of 

child migrants and guarantees for their application. 

  
46. The Court reaffirms that liberty is the rule while the immigration situation is decided or safe 

voluntary repatriation is implemented, and the measures to be decided should not be conceived as 

alternatives to detention, but rather as measures for priority implementation, whose main objective must 

be the comprehensive protection of rights, based on an individualized assessment and the best interest of 

the child. Such measures must be conceived precisely by opposition to what is understood by a measure 

of deprivation of liberty and result in a lower level of harmfulness to the rights of the person, such as 

reporting at regular intervals to the authorities or stay in open centers or at a designated place. (paras. 

163, 164) 

 

47. The Court considers that the measures of protection must be motivated by the promotion of the well-

being and development of the child based on three main elements: (i) satisfaction of basic material, 

physical and educational needs; (ii) emotional care, and (iii) safety, as regards effective protection 

against any type of abuse, exploitation or form of violence. (para. 164) 

 

48. Therefore, the Court finds that, in this sphere, the use of the child protection system with its 

associated services should prevail over that of institutions exercising control of immigration. (para. 166) 

 

49. In the case of unaccompanied or separated children
2
, the guidelines for the alternative care of 

children contain standards relating to arrangements for children who are abroad “for whatever reason” 

and, in particular, for those who are unaccompanied or separated.(para. 167) 

 

50. Solutions based on the family and the community should be given priority over institutionalization. 

In addition, States are obliged to adopt the necessary measures to determine the identity and composition 

of the family of the child in this situation; to trace the family and to promote family reunification, taking 

into account the child’s views and best interest; and to ensure safe and voluntary repatriation to the 

country of origin. If this is not possible, other durable solutions should be taken into account. (para. 167) 

 

51. With regard to children who are members of indigenous communities, the Court has indicated that 

“to ensure the full and harmonious development of their persona, indigenous children, in accordance 

with their world vision, require preferably to grow up and to develop within their natural and cultural 

environment, because they possess a distinctive identity that connects them to their land, culture, 

religion, and language.” Consequently, when they have been displaced, voluntarily or forcibly, outside 

their territory and community, the measures of protection must be adopted and implemented taking their 

cultural context into consideration (para. 168) 

 

52. Lastly, the Court considers that said set of measures that should be implemented for children based 

on their irregular migratory status must be established in the domestic law of each State. Likewise, the 

                                                 
2
 Guidelines for the Alternative Care of Children, UN Doc. A/RES/64/142, adopted on 18 December 2009. 
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procedure for implementing the measures must be regulated, ensuring respect for the following basic 

guarantees:  

 

(a) a competent administrative or judicial authority;  

(b) the views of the children concerning their preference must be taken into account;  

(c) the best interest of the child must be a primary consideration in decision-making; 

(d) and the guarantee of the right to a review of the decision in case it is considered that it is not the 

appropriate or the least harmful measure, or that it is being used in a punitive manner. (para. 

169) 

E. Basic conditions for places to accommodate child migrants and state obligations 

corresponding to custody for migratory reasons 

 
53. The Court finds it essential, first, to reiterate the special position of guarantor assumed by the State 

with regard to persons who are in their custody or care, to whom it should provide, as a positive 

obligation, the necessary conditions for a decent life and to receive humane treatment consistent with 

personal dignity. (para. 172) 

 

54. In certain circumstances, for instance when children are with their families and there is evidence of 

an exceptional, inevitable, and imperative need for precautionary measures during immigration 

proceedings, and there is no other option that would cause less harm than placing the child in a center 

where the child can coexist with her or his family; or when children are unaccompanied or separated and 

there is no possibility of accommodating the child in a family or community environment such that the 

child would be placed in an accommodation center, then it is possible for States to resort to such 

measures as placing children in a shelter or accommodation, either for a short period or for as long as 

necessary to resolve the immigration status. (para. 173)  

 

55. Such accommodation centers may be public or private establishments. However, if the provision of 

these services is delegated to the private sector, the State has the essential obligation to monitor these 

centers in order to ensure a real protection of the human rights of the persons subject to their jurisdiction 

and that public services are provided to those lodged in the center without any kind of discrimination and 

as effectively as possible. Likewise, the Court considers that States have the obligation to adopt the 

necessary measures to regulate and monitor that the places where migrants are lodged comply with 

technical criteria for their registration and authorization in keeping with the differentiated needs of child 

migrants and, consequently, that the State system provides a way of supervising such accommodation. 

(para. 174) 

 

56. The Court recalls that it has already ruled on the need to separate migrants in custody from persons 

who have been accused or convicted of criminal offenses and has established that centers to 

accommodate migrants must be specifically intended for this purpose. (para. 173) 

 

57. In the case of child migrants, under international human rights law, the principle of separation has 

two dimensions: (i) unaccompanied or separated children should be lodged in places apart from those for 

adults, and (ii) accompanied children should be lodged with their family members, unless it is more 

appropriate to separate them in application of the principle of the child’s best interest. (para. 178) 

58. Also, The Court finds that it is an international obligation of the corresponding State to establish and 

to ensure that the place where unaccompanied or separated children are lodged is divided according to 

the specific needs of age groups and differentiated from centers for families, and that human and 

material resources are assigned accordingly. (para. 179) 

 

59. Regarding the obligatory basic conditions that the State must provide for the persons in its custody, 

according to the norms cited above, include the condition that the accommodation of children should, 
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based on the principle of the child’s best interest and comprehensive protection, permit their holistic 

development. Accordingly, it is essential that the accommodations for child migrants, whether they are 

with their family or unaccompanied or separated, ensure material conditions and an adequate regime for 

the children, that at all times ensure the protection of their rights.338 In this regard, it is relevant to take 

into account, in each case, the diversity of the children as regards their ethnic, cultural, linguistic, and 

religious background. (para. 181) 

 

60. Likewise, the Court also understands from the international norms that these centers must guarantee 

lodging, maintenance, medical care, legal assistance, educational support and integral attention to the 

children. They must also have available a series of specialized care services owing to the specific needs 

of each child, in order to respond, for example, to children with disabilities,340 children living with 

HIV/AIDS,341 babies or infants,342 and victims of child trafficking, among others. In addition, they 

must ensure that they do not create a situation in which children can be subjected to violence, 

exploitation or abuse. (para. 182) 

 

61. The Court considers that for a place of accommodation must have a physical infrastructure that 

permits 

 

(a) ensuring that children have a certain degree of separateness so that their privacy is respected;  

(b) ensuring that the living quarters should provide a place where they can keep their possessions in 

safety;  

(c) ensuring that all meals must be provided during the child’s stay and that they meet her or his 

nutritional needs;  

(d) ensuring access to health care services, either physical and/or psychosocial;  

(e) ensuring continuous access to education outside the center;  

(f) ensuring that there is a place for recreation and play, and ensuring that children who wish to 

take part in cultural, social, and religious activities should have a guardian to accompany them. 

(para. 183) 

 

62. The personnel of the center must be specialized and receive training in child psychology, protection 

of the child, and the human rights of the child. (para. 184) 

F. Guarantees of due process in measures that entail restriction or deprivation of personal 

liberty of children for migratory reasons 

 

63. Taking as starting point, the scope of the right to personal liberty in so far as a general principle of 

non-deprivation of liberty of migrant children based on the sole breach of domestic immigration laws 

governs, in this chapter, the Court will specify and detail a number of important safeguards that should 

become operational in situations relating to the restriction of personal liberty – including severe 

interference with the freedom of movement, withholding, arrest or brief detention, among others – that 

may eventually constitute or lead, depending on the circumstances of the particular case, to a measure 

that results in deprivation of liberty under the understanding that such situations may occur in practice. 

(para. 186) 

64. The difference between deprivation of liberty and restriction of liberty stems from the level of 

intensity of the measure. Thus, in certain circumstances, a “delay,” even merely to identify the person, 

may constitute a deprivation of physical liberty. (para. 187) 

 

65. Children, especially when they are foreigners detained in a different social and legal environment 

from their own and frequently in a country with a language they do not know, experience a situation of 

extreme vulnerability. Consequently, the Court refers to the following as minimum guarantees to face 

restrictions or measures involving deprivation of personal liberty: 
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(a) lawfulness of the deprivation of liberty (adapted to the grounds and procedures established in 

advance in domestic law); (paras. 190-191) 

 

(b) prohibition of arbitrary detention or imprisonment (e.g. should not have a disproportionate 

effect on a specific racial, religious, or any other type of group or social condition, without a 

reasonable and objective justification); (paras. 190- 193) 

 

(c) right to be informed of the reasons for the arrest or detention in a language that the person 

understands (they should be informed of their right to request asylum; their right to have legal 

assistance; their right to be heard; their right of access to information on consular assistance; 

and, if appropriate, of their right to be appointed a guardian, and be assisted by a translator or 

interpreter if the child does not understand or does not speak the language of the receiving 

country); (paras. 190- 197) 

 

(d) right to be taken promptly before a judge or other competent official; (paras. 190- 198) 

 

(e) right to notify a family member, guardian or legal representative and to communicate with the 

exterior and, in particular, with the specialized international agencies (such as the United 

Nations High Commissioner for Refugees (UNHCR), the International Committee of the Red 

Cross (ICRC), the United Nations Children’s Fund (UNICEF) or the International Organization 

for Migration (IOM); (paras. 190- 199-201) 

 

(f) right to information and effective access to consular assistance; (paras. 190- 202- 203)  

 

(g) right to legal assistance by a legal representative, and in the case of unaccompanied or separated 

children, the right to the appointment of a guardian; (paras. 190- 204- 205) 

 

(h) right to have recourse to a competent judge or court for a decision to be taken, without delay, on 

the lawfulness of the arrest or detention (also known as habeas corpus, which consists in the 

direct protection of physical and personal liberty by means of a judicial order addressed to the 

corresponding authorities requiring them to bring the detained person before a judge so that the 

lawfulness of the detention may be determined and, if appropriate, the release of the detainee be 

ordered). (paras. 190- 206) 

G. Principle of non-refoulement 

 
66. The Court has already underscored that the principle of non-refoulement constitutes the cornerstone 

of the international protection of refugees and asylum seekers. The 1951 Convention relating to the 

Status of Refugees was the first international instrument to codify in its Article 33.1 the principle of non-

refoulement as an effective measure to ensure the exercise of the right to seek and receive asylum- which 

under this treaty assumes the specific form of refugee status- and as an integral component of the 

international protection guarantees for those seeking asylum and refugees, by establishing that “[n]o 

Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the frontiers 

of territories where his life or freedom would be threatened on account of his race, religion, nationality, 

membership of a particular social group or political opinion.” (para. 209) 

 

67. In view of the declarative nature of the determination of refugee status, the protection provided by 

the principle of non-refoulement applies to all refugees, even if they have not yet been deemed refugees 

by authorities based on the requirements of the definition of Article 1 of the 1951 Convention and its 

1967 Protocol or by domestic legislation. In other words, it also applies to asylum seekers, whose status 

has not yet been determined, and to refugees who have not yet been recognized officially as such. (para. 

210) 
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68. It may also be invoked by those who wish to assert their right to seek and receive asylum and who 

are either on the border or have crossed it without being admitted officially or legally into the territory of 

the country, because, otherwise, this right would become illusory and without content, i.e. without any 

value or effect. This necessarily means that such persons may not be rejected at the border or expelled 

without an adequate and individualized analysis of their requests. (para. 210) 

 

69. The principle of non-refoulement constitutes a norm of customary international law and is, 

consequently, binding for all States, whether or not they are parties to the 1951 Convention or its 1967 

Protocol. (para. 211) 

 

70. In the sphere of the inter-American system, this principle is reinforced by the recognition of the right 

of everyone to seek and receive asylum, first in Article XXVII of the American Declaration and then in 

Article 22.7 of the American Convention. Consequently, the principle of non-refoulement derives from 

the fundamental obligations to respect and ensure rights under Article 1.1 of the Convention assumed in 

relation to each of the protected rights and, in this case, with regard to the right of everyone to seek and 

receive asylum. Moreover, based on this principle, States are bound not to return (“refouler”) or expel a 

person – asylum seeker or refugee – to a State where her or his life or liberty may be threatened as a 

result of persecution for specific reasons or due to generalized violence, foreign aggression, internal 

conflicts, massive violations of human rights or other circumstances which have seriously disturbed 

public order, nor to a third State from which she or he may later be returned to the State where she or he 

suffered this risk – a situation that has been called “indirect refoulement”. (para. 212) 

 

71. Consequently, the protection of the principle of non-refoulement established in the article 22.8 of the 

American Convention covers any alien and not only a specific category among aliens, such as those who 

are asylum seekers and refugees. In summary, the principle of non-refoulement established in Article 

22.8 takes on a particular meaning, even though this provision was included in the paragraph following 

the recognition of the individual right to seek and receive asylum, and is a broader right in its meaning 

and scope than the one included in international refugee law. (paras. 215- 217) 

 

72. Thus, the prohibition of refouler established in Article 22.8 of the Convention offers complementary 

protection to aliens who are not asylum seekers or refugees, in cases in which their right to life or 

freedom is threatened for the above-mentioned reasons. This covers those persons who are not 

considered nationals by the State based on its laws, either because they have lost ex lege their nationality 

or because a decision has deprived them of this nationality, provided that this automatic loss or State 

decision does not violate its international human rights obligations. In keeping with the foregoing, the 

Court considers that, if a dispute exists with regard to the conformity of such decision or loss with the 

obligations derived from the American Convention and, in particular with the prohibition against 

arbitrary deprivation of nationality or other applicable norms, the consideration that the person is a 

national should prevail until a final decision has been issued in this regard and, consequently, that person 

cannot be expelled. In this regard, it should also be recalled that the provision of human rights treaties, 

such as Article 22.5 of the Convention, expressly prohibit the expulsion of nationals. (paras. 217-218) 

 

73. Consequently, the principle of non-refoulement can be invoked by any alien over whom the State in 

question is exercising authority or who is under its control, regardless of whether she or he is on the 

land, rivers, or sea or in the air space of the State. Regarding the interception of asylum seekers in 

international waters so as not to allow their requests to be evaluated in potential host States, the Court 

understands that this practice is contrary to the principle of non-refoulement, because it does not permit 

the evaluation of each person’s specific risk factors. (paras. 219-220) 

 

74.  Regarding the risk to the right to life and freedom of the alien, it is pertinent to clarify that this must 

be real, i.e. it must be a predictable consequence. In this regard, the State must carry out an 

individualized study to verify and evaluate the circumstances described by the person who asserts that 
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she or he may suffer harm to her or his life or freedom in the country to which the State intends to return 

her or him– in other words, her or his country or origin – or that, if she or he is returned to a third 

country, runs the risk of being sent, subsequently, to the place where she or he runs that risk. Concerning 

the risk of violation of the rights of the child, the Court considers that these should be understood and 

analyzed focusing on age and gender. (paras. 221-222) 

 

75. In this line, the Court makes reference to the measures pointed by the Committee on the Rights of the 

Child
3
 and listed a series of circumstances regarding the existence of risk to be evaluated, which include: 

 

(a)  personal and public safety and other conditions, particularly of a socio-economic character, 

awaiting the child upon return including, where appropriate, a home study conducted by social 

network organizations;  

(b)  availability of care arrangements for that particular child;  

(c) views of the child expressed and those of the caretakers;  

(d) the child’s level of integration in the host country and the duration of absence from the home 

country;  

(e) the child’s right “to preserve his or her identity, including nationality, name and family 

relations”;   

(f) the “desirability of continuity in a child’s upbringing and to the child’s ethnic, religious, cultural 

and linguistic background”; and  

(g) in the absence of the availability of care provided by parents or members of the extended 

family, return to the country of origin should, in principle, not take place without advance 

secure and concrete arrangements of care and custodial responsibilities upon return. (para. 222)  

 

76. The inter-American system has a specific treaty, the Interamerican Convention to Prevent and Punish 

Torture, which obliges States Parties to adopt effective measures to prevent and punish torture and other 

cruel, inhuman or degrading treatment or punishment within their sphere of jurisdiction. One of the 

measures identified is, precisely, the principle of non-refoulement, included in the fourth paragraph of 

Article 13, which relates to those required for crimes of torture. In situations in which the individual 

faces a risk of torture, the principle of non- refoulement is absolute. (paras. 227-236) 

 

77. Thus, it could be considered that the expulsion or return of a person violates international 

obligations, depending on the particular circumstances of the specific person, such as in cases in which 

this measures would result in harming or a serious deterioration in the person´s health or, even, when it 

could lead to her or his death. In order to evaluate a possible violation of the Convention or the 

Declaration, the status of the health or the type of ailment that the person suffers would have to be taken 

into account, as well as the health care available in the country of origin and the physical and financial 

accessibility to this, among other aspects. (para. 229) 

 

78. Considering the general rule that when an alien alleges before a State that she or he will be at risk if 

she or he is returned, the competent authorities of that State must, at least, interview the person, giving 

her or him the opportunity to explain her or his reasons for not being returned, and make a prior or 

preliminary assessment in order to determine whether this risk exists. If the risk is verified, she or he 

should not be returned to her or his country of origin or where the risk exists. Moreover, in the case of 

children it is also essential to determine their best interests as indicated previously. (para. 232) 

 

79. The Court recognizes that, in cases where neither recognition of a refugee status nor regular 

immigration status is granted, and faced with the impossibility of return, the State must clarify whether 

the person in this situation only has the right not to be returned or whether, in addition, she or he is 

entitled to other rights that would make it compulsory for the State to act. Thus for example, the fact that 

                                                 
3
 Cf. Committee on the Rights of the Child, General Comment No. 6: Treatment of Unaccompanied and Separated Children 

Outside their Country of Origin, supra, paras. 84 and 85. 
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an asylum seeker is left in a precarious situation, with no access to certain minimum living conditions, 

may constitute a violation of the prohibition of inhuman or degrading treatment. (paras. 236-237) 

 

80. In this sense, in the Court’s decision it is recognized that some countries of the region have 

established a mechanism that contemplates a type of protection similar to that granted to asylum seekers 

and refugees that would prevent a person from being placed in a situation in which her or his life, liberty, 

safety or integrity would be endangered. This mechanism, known as complementary protection, may be 

defined as the protection that the authorized entity in the receiving country accords to the alien who is an 

irregular migrant and who does not meet the conditions under the traditional or broadened definition of a 

refugee, consisting, mainly, in not returning her or him to the territory of another country where her or 

his life, liberty, safety or integrity would be threatened. The Court considers that complementary 

protection is a way in which the State acknowledges the person’s situation, identifies his risks, and 

ascertains his needs.  (para. 238) 

 

81. The Court also observes that both refugees and those who receive complementary protection have 

fled their countries to avoid the violation or the continuing violation of their human rights so that they 

should obtain similar protection. According to the UNHCR, the privileges and rights derived from 

international protection should be based on the needs of the applicant and not on the type of international 

protection granted
4
. (para. 239) 

 

82. Based on the foregoing, the Court considers that complementary protection constitutes a normative 

development that is consistent with the principle of non- refoulement, by means of which States 

safeguard the rights of those who do not qualify as refugee or under any other migratory status but who 

cannot be returned. This complementary protection should recognize the basic rights of the persons 

protected. The State may limit the exercise of certain rights when granting this protection, provided that 

this is based on sound and objective reasons and does not violate the principle of non- 

discrimination.(para. 240) 

 

83. Finally, in this regard, the Committee on the Rights of the Child established that “[i]n cases in which 

the requirements for granting refugee status under the 1951 Refugee Convention are not met, 

unaccompanied and separated children shall benefit from available forms of complementary protection 

to the extent determined by their protection needs, including the] States’ obligations to address the 

particular protection needs of the unaccompanied and separated child.”
5
 This necessarily means that they 

must be ensured, “to the fullest extent, the enjoyment of all human rights granted to children in the 

territory or subject to the jurisdiction of the State, including those rights which require a lawful stay in 

the territory.”
6
 (para. 241) 

 

H. Proceedings to ensure the right of children to seek and receive asylum. 

 

84. In order to ensure the practical effects of the right to seek and receive asylum established in Articles 

22.7 of the Convention and XXVII of the American Declaration and to guarantee its exercise in 

conditions of equality and without discrimination, the Court has emphasized the overriding requirement 

that States must design and implement fair and efficient proceedings to determine whether the applicant 

meets the criteria to exercise this right and to request refugee status, taking into account that the 

definitions contain subjective and objective elements, which can only be ascertained by means of 

                                                 
4
 Cf. United Nations High Commissioner for Refugees (UNHCR), Observations on the European Commission’s proposal for a 

Council Directive on minimum standards for the qualification and status of third country nationals and stateless persons as 

refugees or as persons who otherwise need international protection (Brussels, 12 September 2001, COM(2001) 510 final, 

2001/10207 (CNS)), 1 November 2001. 

5 Committee on the Rights of the Child, General Comment No. 6: Treatment of Unaccompanied and Separated Children Outside 

their Country of Origin, supra, para. 77. 

6 Ibid.   
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individualized proceedings that permits proper examination of the asylum request and that prevent 

returns that are contrary to international law. (para. 244) 

 
85. Therefore, the Court has considered that, in application of the principles of non-discrimination and 

due process of law, predictable proceedings are required that guarantee the applicant’s right, including 

children, to be heard with the due guarantees in accordance with Articles 8 and 25 of the American 

Convention, as well as coherence and objectivity in decision-making at each stage of the proceedings to 

avoid arbitrary decisions;  The before mentioned requires the establishment and implementation of 

proceedings that are appropriate and safe for children in an environment that creates trust at all stages of 

the asylum procedure. (paras. 245- 246) 

 

86. It is relevant to refer to the content of Article 22 of the Convention on the Rights of the Child, which 

recognizes the right that States ensure that a child who is seeking refugee status or who is considered a 

refugee in accordance with applicable international or domestic law and procedures, receives appropriate 

protection and assistance to safeguard her or his rights. (para. 247) 

 

87. To the Court it is possible to consider that Articles 19, 22.7 and 22.8 of the American Convention, 

VII and XXVII of the American Declaration, 22 of the Convention on the Rights of the Child, as well as 

the 1951 Convention, its 1967 Protocol and the regional definition of the Cartagena Declaration, 

constitute the international corpus iuris for the protection of human rights of children that are asylum 

seekers and refugees in the American continent. (para. 249) 

 

88. According to the Court the UNHCR Executive Committee has emphasized that the adaptation of 

such procedures to the specific needs of children include: “relevant evidentiary requirements, prioritized 

processing of unaccompanied and separated child asylum-seekers, qualified free legal or other 

representation for unaccompanied and separated children, and consider an age and gender-sensitive 

application of the 1951 Convention through the recognition of child-specific manifestations and forms of 

persecution. (para. 248) 

 

89. In this sense, these are the minimum measures to be carried out in the asylum system when a child is 

concerned: 

 

(a) when child migrants are identified as potential asylum seekers or applicants for refugee status, 

they should receive the necessary guidance as to the procedure to be followed,488 in a language 

and manner that they can understand. And if it is appropriate, they should be given the 

opportunity to contact a representative of UNHCR or the entity that performs such functions, in 

case UNHCR is not in the country. (para. 250) 

 

(b) the referred obligation includes providing the asylum applicant with the necessary facilities, 

including the services of a competent interpreter, as well as, if appropriate, access to legal 

assistance and representation, both for submitting the application to the authorities, and during 

its processing. In the case of children, legal representation must be free, and those providing it 

must have received special training. Equally, in immigration, in the case of an unaccompanied 

or separated child, the State has a mandatory obligation to appoint a guardian to safeguard the 

well-being and best interest of the child. (para. 251) 

 

(c) once the child has been referred to the competent authority, which must be clearly identified 

within the framework of the established procedure, the latter must examine the request 

objectively. To this end, a personal interview is an essential requirement so that the applicant 

may explain her or his case and so that the right to be heard is guaranteed. (para. 252) 

 

(d) the right of children to express their views and to play a significant role is also important in the 

context of asylum proceedings or to determine refugee status, and its scope may depend on 



18 

 

whether the child is the applicant, regardless of whether she or he is accompanied, 

unaccompanied or separated from her or his parents or the persons responsible for taking care of 

her or him. If children are unable to be interviewed, the non-verbal means of communication 

that are most appropriate in each specific case should be used in order to comply with the 

principle the right to participate. (para 252) 

 

(e) granting priority attention first to the interview with unaccompanied children, then to those who 

are separated, and following this to those accompanied by just one parent and, lastly, to those 

who arrive as part of a family, in order to provide an appropriate response and determine the 

urgency of the need for protection. (para. 253) 

 

(f) the interview should be conducted in a place that is adapted to the needs and safety of the child, 

which means in a place that is not intimidating, and by a professional who has received 

specialized training. At the start of the interview, the authority should inform the child about 

what will happen, endeavoring to prevent discomfort and emphasizing that the interview is 

confidential. In this regard, the Court has determined that, in order to protect the rights of 

applicants who may be at risk at all stages of the procedure, protection of the applicant’s 

information and request must be respected, as well as the principle of confidentiality. (para. 

254) 

 

(g) the interview is not only a means of gathering information on the actual situation of the child 

applicant and obtaining and verifying the available evidence, but also allows immediate needs 

for assistance to be identified, such as clothes, food, and health care, among others. (para. 255) 

 

(h) there should be the least possible delay in recognizing children’s refugee status. The Court 

considers that the State is responsible for providing special protection and care to the child 

applicant while the decision is being made. This means ensuring accommodation and food, as 

well as access to health care, psychosocial care, and education. (para. 256) 

 

(i) the decision on the request must expressly include the reasons for the decision, in order to 

enable the applicant to exercise his right of appeal, if necessary. In addition, the decision must 

be communicated to the child in a language and manner appropriate to her or his age, and in the 

presence of the guardian, legal representative, and/or another support person. If refugee status is 

recognized, the competent authority should grant a document certifying this decision. (para. 

257) 

 

(j) if the applicant is not granted refugee status, she or he should be provided information on how 

to appeal the decision and given a reasonable time for this, so that the decision adopted is 

formally reconsidered. If children are denied refugee status, an effort should be made to avoid 

or reduce any possible psychological stress or harm. The remedy of review or appeal must have 

suspensive effect and must allow the applicant to remain in the country until the competent 

authority has adopted the relevant decision, including when the appeal is pending. (paras. 258- 

259) 

 

(k) the issuing of a document that shows the immigration status of the applicant is a safeguard 

against arbitrary expulsion or refoulement. This document must be issued while the asylum 

procedure or determination of refugee status is being processed, and should allow access to 

services without stigmatizing the applicant. (para. 260) 

 

90. In brief, in order to ensure effectively the right recognized in Articles 22.7 of the American 

Convention and XXVII of the American Declaration, States must adapt the proceedings on asylum or on 

the determination of refugee status, in order to provide children with a real access to these procedures, 

allowing their specific situation to be considered. The Court finds that this obligation entails: 
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(a) not impeding entry to the country; if risk and needs are identified, the person should be given 

access to the State entity responsible for granting asylum or recognition of refugee status or 

other procedures that are suitable for the protection and specific attention to the circumstances 

of each case;  

(b) priority processing of requests for asylum made by children as the main applicant;  

(c) the availability of reception personnel in the entity, who can examine the child to determine her 

or his state of health;  

(d) conducting an examination and interview endeavoring not to cause further trauma or re 

victimization and having available a place to accommodate the applicant, if they do not have 

one;  

(e) issuing an identity document to avoid return; studying the case, with sufficient flexibility as 

regards the evidence;  

(f) assigning an independent and trained guardian in the case of unaccompanied or separated 

children;  

(g) if refugee status is granted, proceed to carry out family reunification procedures, if necessary in 

view of the best interest of the child; 

(h) seeking a durable solution, such as voluntary repatriation, resettlement or social integration, in 

accordance with the determination of the best interest of the child. (para. 261) 

 

91. However, generally the States determine cases on an individual basis when granting refugee status. 

However, in situations of a mass influx of persons, in which individual determination of refugee status is 

generally impractical, but there is a pressing need to provide protection and assistance, particularly when 

children are involved, States should guarantee access to “protection from refoulement, and basic 

humanitarian treatment,” by being able to resort to the group, collective or prima facie recognition. 

Under this provision, it is necessary to recognize the concept of shared responsibility that implies, first, 

that the host country is obliged to admit asylum seekers within the territory, without discrimination, and 

to respect the principles of non-refoulement and non-rejection at borders, and to grant appropriate 

international protection. Accordingly, the country of origin must endeavor to resolve and eliminate the 

causes of displacement, in order to ensure a durable solution, in particular, voluntary repatriation. (para. 

262) 

I. Right to family life of children in the context of procedures for the expulsion or 

deportation of their parents for migratory reasons. 

 
92. The article 17 of the American Convention, as well as Article VI of the American Declaration, 

affirms the family’s right to protection, recognizing that the family is the basic element of society that 

must be protected. The Court has also specified that Article 11.2 of the American Convention, which 

recognizes the right of everyone to receive protection against arbitrary or abusive interference with his 

family life, is an implicit part of the family’s right to protection. (paras. 264- 265) 

 

93. The Court recalls that there is no single model for a family. Accordingly, the definition of family 

should not be restricted by the traditional notion of a couple and their children, because other relatives 

may also be entitled to the right to family life, such as uncles and aunts, cousins, and grandparents, to 

name but a few of the possible members of the extended family, provided they have close personal ties. 

(para. 272) 

 

94. In addition, in many families the person or persons in charge of the legal or habitual maintenance, 

care and development of a child are not the biological parents. Furthermore, in the migratory context, 

“family ties” may have been established between individuals who are not necessarily family members in 

a legal sense, especially when, as regards children, they have not been accompanied by their parents in 
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these processes. This is why the State has the obligation to determine, in each case, the composition of 

the child’s family unit. (para. 272) 

 

95. In this regard, the Committee on the Rights of the Child has stated that “[t]he term ‘family’ must be 

interpreted in a broad sense to include biological, adoptive or foster parents or, where applicable, the 

members of the extended family or community as provided for by local custom,” in accordance with 

Article 5 of the Convention on the Rights of the Child. Furthermore, the provisions of Article 9 

concerning the separation of children from their parents also extends “to any person holding custody 

rights, legal or customary primary caregivers, foster parents and persons with whom the child has a 

strong personal relationship.” (para. 272) 

 

96. The Court has established that “[a]ny decision pertaining to the separation of a child from her or his 

family must be justified by the best interest of the child.” Specifically, it has understood that “the child 

must remain in its nuclear family, unless there are decisive reasons, based on the child’s best interest, to 

decide to separate the child from the family.” Consequently, the legal separation of a child from her or 

his family is only admissible if it is justified by the child’s best interest, and if it is exceptional and, 

insofar as possible, temporary. (para. 273) 

 

97. In this regard, the Convention on the Rights of the Child establishes, as part of the child protection 

system, the obligation to prevent family separation and to preserve family unity, but includes two 

particular situations in which the separation is necessary in the best interest of the child, namely: abuse 

or neglect of the child by the parents or where the parents are living separately and a decision must be 

made as to the child’s place of residence. (para. 273) 

 

98. For the practical effects of this opinion, the Court will adopt a functional definition such as that of 

the Human Rights Committee, without this implying a ruling on the validity or grounds for the 

definitions provided by the UNHCR and the International Law Commission in their respective spheres 

of competence. Consequently, in the context of this consultation, the Court understands expulsion as any 

decision, order, procedure or proceeding by or before the competent administrative or judicial organ, 

irrespective of the name that it is given in national law, related to the obligatory departure of a person 

from the host State that results in the person abandoning the territory of this State or being transferred 

beyond its borders. In this manner, when referring to expulsion, the term also encompasses, in specific 

or internal state terminology, what could be described as a deportation. (para. 269) 

 

99. Thus, in view of the fact that, in abstract, the expulsion of one or both parents would, in almost no 

circumstance, be in the best interest of the child, but rather would harm them, the State concerned has 

the obligation to weigh, adequately and strictly, the protection of the family unit against the legitimate 

interests of the State, and must determine, in the context of each specific case, that the expulsion of one 

or both parents does not lead to an abusive or arbitrary interference in the family life of the child. (para. 

278) 

 

100. To this end, the State will subsequently have to evaluate the specific circumstances of the persons 

concerned, including in particular: 

 

(a) the  immigration history, the duration of the stay, and the extent of the ties of the parent and/or 

the family to the host country;  

(b) consideration of the nationality, custody and residence of the children of the person to be 

expelled;  

(c) scope of the harm caused by the rupture of the family owing to the expulsion, including the 

persons with whom the child lives, as well as the time that the child has been living in this family 

unit, and  

(d) scope of the disruption of the daily life of the child if her or his family situation changes owing 

to a measure of expulsion of a person in charge of the child, so as to weigh all these circumstances 
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rigorously in light of the best interest of the child in relation to the essential public interest that 

should be protected. (para 279) 

 

101. In those situations in which the child has a right to nationality – original, by naturalization, or for 

any other reason established in domestic law – of the country from which one or both of the parents may 

be expelled owing to their irregular migratory situation, or in which the child complies with the legal 

conditions to reside there on a permanent basis, it is axiomatic that the child must conserve the right to 

continue enjoying her or his family life in said country and, as a component of this, mutual enjoyment of 

the cohabitation of parents and children. (para. 280) 

 

102. The Court finds, in application of the criteria described above, that the rupture of the family unit by 

the expulsion of one or both parents due to a breach of immigration laws related to entry or permanence 

is disproportionate in these situations, because the sacrifice inherent in the restriction of the right to 

family life, which may have repercussions on the life and development of the child, appears 

unreasonable or excessive in relation to the advantages obtained by forcing the parent to leave the 

territory because of an administrative offense. (para. 280) 

 

103. In this regard, the Court finds it essential that, when making this assessment, States ensure the right 

of children to have the opportunity to be heard based on their age and maturity and that their views are 

duly taken into account in those administrative or judicial proceedings in which a decision may be 

adopted that entails the expulsion of their parents. (para. 282) 


